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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re Case No. 96-53804-JRG
SANG V. TRAN,

Debt or .
/
Cl TI BANK (SO. DAKOTA) N. A., Adversary No. 96-5500
Pl aintiff,
VS.
SANG V. TRAN,
Def endant . /
MEMORANDUM DECI SI ON
l. | NTRODUCTI ON
In this case Citibank seeks a judgment of nondi schargeability
under 8 523 of the Bankruptcy Code. It seeks a judgnent for a
series of cash advances taken by the defendant on his credit card

to cover ganbling | osses. For the reasons hereafter stated the
court finds the obligation dischargeable.

1. LEGAL STANDARD

A Establishing a Claimfor Fraud.
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To establish a claimfor fraud under 8 523(a)(2)(A) Citibank
must prove that a materially false representati on was nmade by the
def endant, with know edge of its falsity, and with an intent to
def r aud, t hat the plaintiff justifiably relied on the
representation, and that damage proximately resulted. In _re

Church, 973 F. 2d 1454 (9th Cir. 1992); Inre Britton, 950 F. 2d 602

(9th Cir. 1991); In re Howarter, 114 B.R. 682 (9th Cir. B. AP

1990). Claims arising under 8 523 need to be proven only by a
preponderance of the evidence. Gogan v. Garner, 498 U. S. 279, 111

S.Ct. 654, 112 L.Ed. 755 (1991).

B. Application to Credit Card Cases.

In applying the 8 523 elenents to credit card cases, there are
three essential inquiries: (1) did the card hol der fraudulently
fail to disclose his intent not to repay the credit card debt; (2)
did the card issuer justifiably rely on a representation by the
debtor; and (3) was the debt sought to be discharged proximtely
caused by the first two elenents. [In re Eashai, 87 F.3d 1082 (9th

Cir. 1996). In nmost credit card relationships there are two
separate points in tine. The first point is when the card is
i ssued and the court normally assunmes that there is an intent to
repay at that tinme. Each tinme the cardhol der uses the card, there
is arepresentation of an intent to repay. |In cases of fraud there
is also the point intinme at which the card hol der forms the intent
not to repay. As a result, the trial court nust scrutinize the
evidence in an attenpt to identify the point at which the
cardhol der’s intent changed. Intent not to repay can be evi denced

by an el aborate kiting schene such as in the Eashai case or by the
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behavior that is comonly referred to as “loading up.” In re
Anastas, 94 F.3d 1280 (9th Cir. 1996).
In In re Dougherty, 84 B.R 653 (9th Cir. BAP 1988) the

Bankruptcy Appellate Panel approved a “totality of t he
circunst ances” approach for determningintent.! This approach
was subsequently adopted by the Court of Appeals in Eashai.
Eashai, 87 F.3d at 1090. Thus, all of +the circunstances
surroundi ng the defendant’s use of the card becone rel evant.

M. DI SCUSSI ON

The facts of this case appear sinple at first blush. The
def endant obtained a credit card fromCitibank in early July 1995.
The card had a $4,000 Iimt. The defendant was a heavy ganbl er at
| ocal card clubs. |In Decenmber 1995, in a period of nine days, the
def endant drew $3,569. 95 against the credit line to cover ganbling
| osses.

At the tinme of the cash advances the defendant owed over
$35, 000 on ot her charge cards, noney whi ch he had borrowed to cover
ganbling losses. The m nimum nonthly paynments on his outstanding
credit card debt exceeded $1, 000. The defendant's net nonthly

i ncome approxi mated $1,560 and his expenses equal ed this anount

! In Dougherty the Court suggested a nunmber of factors that could guide
the court with respect to its exam nation of intent: (1) The length of tine
between the charges made and the filing of bankruptcy; (2) Whether or not an
attorney has been consulted concerning the filing of bankruptcy before the
charges were made; (3) The nunber of charges made; (4) The anmount of the
charges; (5) The financial condition of the debtor at the time the charges
were made; (6) Whether the charges were above the credit limt of the account;
(7) Whether the debtor made nultiple charges on the sanme day; (8) Whether or
not the debtor was enployed; (9) The debtor’s prospects for enploynent; (10)
Fi nanci al sophistication of the debtor; (11) Whether there was a sudden change
in the debtor’s buying habits; and (12) Wether the purchases were nmade for
[ uxuries or necessities.
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wi t hout taking into account the m nimum nonthly paynments required
on his credit cards.

Taking an objective |ook at these facts, it seens extrenely
unlikely that the defendant could ever repay Citibank. However,
this Circuit has rejected an objective test for fraud. |In using
acredit card the representation is not that the cardhol der has the
ability to repay the debt but that he or she has the intention to
repay it. The court’s focus nust be solely on whether the debtor
maliciously and in bad faith incurred credit card debt with the

intention of petitioning for bankruptcy and avoiding the debt.

In re Anastas, 94 F.3d 1280 (9th Cir. 1996). In exanm ning intent
in this case a ten year pattern of behavior by the defendant
becomes rel evant.

The def endant began ganbling heavily in 1986. Over the years
he usually lost nore than he won. He traditionally used cash
advances fromcredit cards to cover the | osses. He al ways made the
m ni mum nmont hly paynments. To do so he would use his occasional
wi nni ngs, his salary and, periodically, he would borrow fromthe
retirement plan established by his enployer, or take his tax
refund, and use these funds for m ninmm paynments and to pay off
sone of his credit cards. In fact, prior to the subject credit
card, he had two previous cards issued to him by Citibank. The
first was in 1989 and the second sonetinme between 1990 and 1992.
Both cards were wused like all the others, to cover ganbling

| osses.? Wth respect to each of the previous cards, at sone point

2 The defendant did not conceal the purpose for which he used his credit
cards. Mbdst charges are cash advances obtained directly at |ocal card cl ubs.

4
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the defendant paid off the entire amunt owed and sent the card
back to Citibank

The def endant obtai ned the present Citibank card as the result
of a mail solicitation. Citibank ran a credit check on the
def endant which reveal ed that he had about $30,000 in credit card
debt but that he was current with all his mnimm nonthly
paynents.® Because he was current, Citibank sent the solicitation
to which he responded. In his response he indicated that his gross
annual incone was $35, 000.

Citi bank apparently does not do any analysis as to
whet her the prospective cardholder will be capable of fully paying
off the debt he is carrying, only whether the mninum nonthly
paynents will be nmade.* Since it was satisfied in this regard,
Citi bank sent the card.?®

The defendant wused the card alnobst imediately to cover
gambling | osses. On July 28, 1995, the defendant took $3,095.97
i n cash advances at |ocal card clubs. However, these charges were

repaid in full on Septenber 5, 1995.% There appears to have been

3 The court notes that the ampunt the defendant owed at the tinme the
card was issued is not substantially less than the amount owed at the tine of
bankr uptcy.

4 The defendant raised the issue of justifiable reliance. The court
need not address this issue as it has found a | ack of intent to defraud.

5 The court notes that the defendant’s application also showed job
stability in that he had worked for the same conmpany for 12 years and that he
i ndi cated that he was a honeowner.

6 This case is not simlar to Eashai which involved an el aborate kiting
schene evidencing an intent not to repay fromthe very beginning. Plaintiff
i ntroduced evidence that the defendant transferred bal ances on other cards he
acquired. Transferring bal ances does not, in and of itself, establish fraud.
“It is well known that credit card issuers conpete for new users and a great
deal of the marketing effort encourages custoners to transfer credit card

5
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no ot her use of this card until the Decenber advances which are the
subj ect of this action. After the Decenber advances, the defendant
made a paynment of $39 on February 7, 1996, which was | ess than the
m ni mrum nont hly paynent required of $78. No other paynents were
made and on My 21, 1996, the defendant filed his Chapter 7
petition.

In exam ning the evidence presented, the court can find no
change in the defendant’s conduct regarding his use of credit cards
over the years. He used this card the sane way he used all the
ot hers, to support his ganbling addiction. What changed was his
physi cal condition. He testified that he drank heavily while
ganbling. His alcoholismled to serious health problenms in early
1996. After consulting his doctor, he commtted to alter his life
style and elimnate both his drinking and his ganbling. It was not
| ong thereafter that he realized that there was no way he coul d pay
off the credit card debt he had accumul ated. The defendant is not
sophisticated financially. He is sinply a machi ne operator for a
conpany in the H Tech industry. The court finds his testinony to
be credible.

V. CONCLUSI ON

In order to find for the card issuer the court nmust be able
toidentify the point in tinme when the cardhol der no | onger intends

to repay the charges being incurred. In this case the court is

bal ances, usually at very low interest, to a newissuer. It is not at al
unlikely for a person of average means to receive new credit cards
unsolicited. Even where the invitation requires an application before

i ssuance, the inducenments may be too attractive to resist by people who
should.” Eashai, 87 F.3d at 1092-93. Circuit Judge O Scannlain specially
concurring.
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unable to articulate specific facts denonstrating such an intent
not to repay. As a result, the plaintiff has failed to carry its
burden and the court nust find for the defendant.

The foregoing shall constitute the court's findings of fact
and concl usi ons of | aw pursuant to Bankruptcy Rule 7052 and Feder al
Rul e 52. Counsel for defendant shall |odge a proposed form of
judgnent with the court within 15 days. It need not contain the
findings of fact and conclusions of |aw which the court has nade

in this nmenprandum
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